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1 Introduction

My presentation will deal with the significance of the principle of propor-
tionality in the strike law of Germany and the EU. As far as German law is 
concerned, I will first outline the legal basis and content of the principle of 
proportionality, and then show the importance of the principle for labour 
law in general. The main issue, however, is the role played by the principle 
of proportionality in industrial action law. There the Federal Labour Court 
has meanwhile raised the principle to the central yardstick for the assess-
ment of industrial action measures. The relevant decisions will be presen-
ted, but also the considerable criticism of these will not be concealed.

Subsequently, EU law will come to the fore, whereby the legal basis, the 
content and the scope of application of the principle of proportionality will 
be dealt first. On that basis, the application of the principle in industrial 
action law will be examined. In that context, the focus will be in the deci-
sions of the European Court of Justice in the cases Laval and Viking.

The following section is then devoted to the comparison of German and 
European law. Here, I will try to demonstrate that there are considerable 
differences in the application of the principle of proportionality. The pre-
sentation will end with some concludings remarks.
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2 German law

1. Legal basis and content of the principle of proportionality

The principle of proportionality stems from public law. Originally, it was 
developed in police law and only found its way into constitutional law with 
the adoption in 1949 of the Basic (Grundgesetz), the German Constitution. In 
the jurisdiction of the Federal Constitutional Court, it has then become the 
decisive test for the control of state action.1 The principle of proportionality 
is based on the idea that state measures must not be without boundaries, 
that they must instead be justified by a clearly defined purpose and that 
they must also be measured against this purpose in their scope and extent. 
The principle of proportionality is thus intended to ensure that state mea-
sures are in principle limited, so that the citizen is not at the mercy of state 
sovereignty.

As uncontroversial as the validity of the principle of proportionality is, as 
little has been clarified to this day among constitutional lawyers on what 
legal basis the principle actually rests. And if there is no agreement among 
the experts, a simple labour lawyer should hold back with an opinion. 
Nevertheless, it seems clear that both fundamental rights as guaranteed by 
the Constitution and the principle of the rule of law have a certain signi
ficance for the justification of the principle. This then makes a differenti-
ation seem plausible, as is indeed advocated by quite a few constitutional 

1) Cf. G. LübbeWolff, The Principle of Proportionality in the Case-Law of the German Federal Constitutional 

Court, Human Rights Law Journal 2014, vol. 34, p. 12 et seq.
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lawyers: The basic idea of the principle is that the state may restrict the 
individual citizen in his/her sphere of freedom only to the extent that this 
is necessary in the common interest. And in light of this the requirement 
of proportionality is an expression of the fundamental rights which pro-
tect the freedom of the citizen by laying down requirements for the jus-
tification of encroachments upon the freedom protected by fundamental 
rights. However, this thought is not limited to fundamental rights, but can 
be transferred to the rights of the citizen granted by ordinary law. In these 
constellations the requirement of proportionality is anchored solely in the 
principle of the rule of law. In any event, the principle of proportionality is 
then applied if a legal position, may it be protected by the Constitution or by 
ordinary law, is adversely affected and if there is a need to ensure that this 
forms an exception to be justified.

But what is actually is the content of the principle of proportionality? I am 
pleased to say that, unlike the question of the legal basis for the principle, 
there is no dispute in this respect. The general opinion is that the appli-
cation of the principle of proportionality requires a threestage exam-
ination. This examination is preceded on the one hand by elaborating the 
(objective) purpose underlying the measure and, on the other hand, by 
examining as to whether this purpose is legally legitimate and thus per-
missible. The actual examination based on the standard of the principle of 
proportionality is then based on three elements: suitability, necessity and 
appropriateness.

A means is suitable, if the intended purpose can at least be promoted with 
its help (fitness). The remedy is necessary if no other equally suitable 
but less stressful remedy is available (choice of the mildest remedy). The 
remedy is appropriate if the burden on the individual is not disproportion-
ate to the purpose pursued and the benefits sought for the public. In this 
respect, one often speaks of proportionality in the narrower sense, which 
usually takes centre stage. In this regard, it is necessary to weigh up the 
consequences for the person concerned on the one hand and the conflicting 
public interests on the other. For both sides, it must first be determined 
abstractly which interests are affected and how these are to be legally 
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assessed. Then the intensity of the concrete concern as well as the concrete 
benefit to the public good must be determined by the measure in question. 
Only then does the actual weighing take place, in which it must be asked 
whether, taking all these premises into account, the desired result is still 
in proportion to the burdens on the citizen. The limit of what is reasonable 
must not be exceeded under any circumstances.

2. The importance of the principle in labour law

The principle of proportionality, originally developed in the area of police 
law and now governing constitutional law, has now also triumphed in pri-
vate law. This includes labour law where, as opposed to other countries, no 
comprehensive Labour Code exists. It should be noted that labour law in 
Germany is strongly influenced by judgemade law. In the Labour Courts 
Act, the legislature expressly recognised that the Federal Labour Court, 
the highest German labour court, also has the power to further develop 
the law.2 This also applies in areas in which there are statutory provisions 
as is the case, for instance, in the area of dismissal protection where, the 
Dismissal Protection Act (Kündigungsschutzgesetz) applies.

This statutory protection has been considerably extended by case law, 
not least on the basis of the principle of proportionality. A decision by the 
Federal Labour Court in 1978 is illustrative in this respect. In this decision, 
the court stated the following: “An extraordinary dismissal can only be 
considered by the employer if all other milder means [the Court mentioned 
among other things the giving of a warning, a transfer of the employee, an 
amendment of the contract by mutual agreement and ordinary dismissal] 
which are possible and appropriate according to the respective circum-
stances are exhausted to continue the employment relationship which is no 
longer tenable in its present form. Extraordinary dismissal is only permis-
sible if it is the inevitable last measure (ultima ratio) for the person entitled 
to dismiss. In addition, in the law on protection against unfair dismissal the 

2) See section 45(4) of the Labour Courts Act (Arbeitsgerichtsgesetz).



10 The Proportionality Principle in German and European Rules of Industrial Conflict

general principle applies that a termination notice, regardless of whether 
it is based on operational, personal or behavioural reasons, and regardless 
of whether it is pronounced as an ordinary or extraordinary termination 
notice, only comes into consideration as a means of last resort and if there 
is no possibility of alternative employment, possibly also with worse work-
ing conditions”.3

In 1980, the Federal Labour Court then added the following: “According to 
the principle of proportionality which dominates the Dismissal Protection 
Act, ordinary dismissal due to a prolonged illness can only be considered 
as a last resort (ultima ratio) if the employer cannot or can no longer rea-
sonably be expected to carry out bridging measures (e.g. hiring tempo-
rary staff, carrying out overtime work, reorganising personnel, making 
other organisational changes). When determining what is reasonable for 
the employer in terms of time, the principle of proportionality must be 
observed in that the employer must accept a longer period for suitable and 
reasonable bridging measures in the case of an employee who has been 
employed for many years than in the case of an employee who has only 
worked for a short period of time.”.4

Today, the validity of the principle of proportionality associated with 
these and other decisions has become firmly established in the caselaw 
of the courts. The prevailing opinion agrees. There are also critical voices 
in the legal literature, however. They argue that the Federal Labour Court 
did not provide a dogmatic justification for the applicability of the pro-
portionality principle in labour law, in particular in dismissal law, either 
in the aforementioned decisions or in later decisions. In their view, this 
was to be criticised, as it was not selfevident in methodological terms to 
resort to a principle of public law for dealing with questions arising from 
private law. 5

3) Federal Labour Court of 30.05.1978 – 2 AZR 630/76.

4) Federal Labour Court of 22.02. 1980 – 7 AZR 295/78.

5) See, for instance, B. Rüthers, Arbeitsrecht und ideologische Kontinuitäten? – Am Beispiel des Kündigungs-

schutzrechts, Neue Juristische Wochenschrift (NJW) 1998, p. 1433 et seq.
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3. The importance of the principle in strike law

a) The position of the courts
What has been said with regard to the significance of judgemade law for 
labour law applies in a special way in strike law: Since there is no statu-
tory regulation of any kind in this respect in Germany, judgemade law is 
of paramount importance here. Since the lawmaker has remained inactive 
and the courts are not allowed to refuse to grant legal protection in the legal 
disputes to be decided by it, the courts must derive substantive law from 
general principles of law.

aa) Parity and proportionality go hand in hand
The relevant caselaw has always been based on the principle of propor-
tionality. This is shown above all by a decision of the Federal Labour Court 
in 1971 concerning the lawfulness of an employer´s lockout of workers 
who were on strike.6 In this respect, the Federal Labour Court stated the fol-
lowing: “Industrial disputes must be possible under our free collective bar-
gaining system in order to be able to resolve and settle conflicts of interest 
over working and economic conditions in extreme cases. However, in our 
intertwined and mutually dependent society, strikes and lockouts affect 
not only those directly involved in industrial action, but also nonstrik-
ers and other third parties as well as the general public. Industrial action 
must therefore be subject to the highest requirement of proportionality. 
The economic circumstances must be taken into account, and the common 
good must not obviously be violated”. 

In addition to the principle of proportionality, however, the Federal Labour 
Court also repeatedly referred to the socalled principle of dispute par-
ity. In the same decision, the court formulated the underlying idea of this 
principle as follows: “If one side, namely the workforce, represented by the 
trade union, could alone determine the fighting and if the employer were 
limited to tolerating and surviving industrial action, there would be a dan-
ger that the regulation of working conditions would no longer be based on 

6) Federal Labour Court of 21.04.1971 – GS 1/68.
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a system of free agreements, which is a prerequisite for the functioning as 
well as the true purpose of the collective bargaining system. In principle, 
subject to the concrete, and in particular the changing economic situation 
which is given, it must be ensured that one party to a collective agreement 
cannot impose its will on the other from the outset, but that the chances of 
negotiation are as equal as possible. The autonomy of collective bargaining 
cannot function in any other way as compulsory state arbitration is out of 
the question”.

bb) The unstoppable rise of the principle of proportionality
For a long time, the principle of proportionality and the principle of dispute 
parity were thus equally important. In the meantime, however, signifi-
cantly more importance has been attached to the principle by the Federal 
Labour Court. 

(1) Federal Labour Court on support strikes
This was done, in particular, in a decision in 2007 concerning the admis-
sibility of a support strike.7 For a long time, such strikes were judged inad-
missible by the courts against the background that industrial disputes in 
Germany are, in principle, only permissible if they are (directly) aimed at 
the conclusion of a collective agreement. In its decision in 2007, however, 
the Federal Labour Court came to a different assessment on the basis of an 
application of the principle of proportionality. 

Before stressing the importance of proportionality, however, the Court had 
to say goodbye to the principle of dispute parity. It did so with the follow-
ing words: “The strength of coalitions depends on an abundance of factors 
which are hardly understandable in detail and whose effects are difficult 
to assess. The objective of ensuring parity between the parties to collective 
bargaining agreements as far as possible is therefore generally not sufficient 
as a guideline for the courts when they establish rules for industrial action. 
Due to its level of abstraction, the principle of dispute parity is usually not 
sufficient as a yardstick for assessing individual combat situations”.

7) Federal Labour Court of 19.06.2007 – 1 AZR 396/06.
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Instead of sticking to dispute parity, the Court embraced the principle of 
proportionality. The Court said it loud and clear: “The central and appro-
priate yardstick for assessing the different manifestations of industrial 
action is the principle of proportionality in the broader sense”. To justify 
this, the Court pointed out the following: “The principle of proportionality 
is suitable as a yardstick for the legal assessment of industrial action mea-
sures because the exercise of the constitutionally guaranteed freedom of 
action regularly interferes with legal positions of the direct opponent or of 
third parties which are also constitutionally protected. It is therefore nec-
essary to weigh conflicting legal positions. The principle of proportionality 
always requires an assessment of whether a means has been used appro-
priately in order to achieve a lawful objective”.

This shift of position is remarkable. But it is equally noteworthy how the 
court specified the partial elements of the principle of proportionality 
(suitability, necessity, proportionality in the narrower sense). At first, the 
court remains on welltrodden paths. In the opinion of the court, a dispute 
measure is suitable if its use can promote the achievement of the objective. 
A dispute measure is necessary if milder means of achieving the desired 
objective are not available. Finally, a dispute measure is proportionate 
in the narrower sense if, taking into account the legal positions of those 
directly or indirectly affected by the measure, it can be deemed to be appro-
priate to achieve the desired objective, taking into account the freedom of 
action guaranteed by fundamental rights.

What makes the position of the court remarkable is the fact that it grants 
the trade unions considerable latitude when it comes to assessing whether 
an industrial action is appropriate and necessary. With regard to suitabil-
ity, the court stated the following: “They [the trade unions] have a margin 
of appreciation in the question of whether an industrial action is suitable 
for exerting pressure on the social opponent. This prerogative is part of 
the freedom in the choice of dispute measures protected by Article 9 (3) 
of the Basic Law. Only if the dispute measure is obviously unsuitable for 
achieving the permissible objective can an industrial action be deemed 
illegal for this reason”. As an example of an obvious lack of necessity of 
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a dispute measure and with regard to the problem of a support strike, the 
court refers, to the case that such measure ”obviously is no longer suitable 
to impress the social opponent of the main industrial action, because the 
participants in the main industrial action and the support strike are too far 
apart from each other in terms of industry, economy or geography. With 
regard to necessity, the Court states the following: “In this respect, too, 
the freedom of the trade unions in principle includes an assessment as to 
whether the means chosen are necessary to achieve the objective pursued 
or whether other means are sufficient. The limit here is again the abuse of 
rights. Such an abuse of rights exists in the view of the court if it is obviously 
not necessary for the dispute measure taken to achieve the objective – for 
example because the opponent is obviously prepared to obey anyway. Here 
the court cites as an example for the obvious lack of necessity the case that 
the support strike “is called against the will of the trade union leading the 
main industrial action and this support becomes, as it were, forced on it”. 
Only with regard to proportionality in the narrower sense does the Court 
consider that there is no scope for assessment because, unlike suitability 
and necessity, it is not about an actual assessment but requires a weighing 
of interests and therefore a legal assessment. However, according to the 
court, it must always be borne in mind in this that “it is precisely the nature 
of an industrial action to exert pressure to achieve a legitimate objective 
by inflicting economic disadvantages”. Accordingly, a means of industrial 
action can only be assessed as disproportionate if “even in light of this it 
presents itself as an unreasonable impairment of opposing legal positions 
which are also constitutionally protected”. 

With its decision in 2007, the Federal Labour Court followed on from a 
decision made by the Federal Constitutional Court three years earlier. In 
that ruling, the Federal Constitutional Court had pointed out that it fol-
lowed from freedom of association as guaranteed by Article 9 (3) of the 
Constitution that the choice of the means that a coalition considers suit-
able for achieving the purpose of regulating working conditions by col-
lective agreement is incumbent on the coalition itself. According to the 
Federal Constitutional Court, an evaluation of industrial action measures 
by the specialised courts as unlawful could therefore in principle only be 
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considered by a court if a dispute measure was “obviously unsuitable or 
disproportionate”.8 

(2) Federal Labour Court on flash mobs
The fact that the court is serious about applying the principle of propor-
tionality is proven by a later decision (from 2009) which concerned the 
admissibility of a socalled flash mob action.9 In order to understand what 
that is about, it seems advisable to quickly refer to the facts of the under-
lying case: A trade union that had called a strike in the retail sector and had 
also addressed the public on the internet with the following words: 

“To trade union members and all those who want to support us (...): 
Would you like to take part in Flashmob campaigns? Give 

us your mobile phone number, and then, at the time you´ve 
been notified by text message, let´s go shopping together in a 
shop, where strike-breakers work, e.g. like this: 

- Many people buy a penny item at the same time and block 
the checkout area for a considerable period of time.

- Many people pack their shopping trolleys full at the same 
time (no fresh goods please!!!) and then leave them behind“.

At a certain point in time, around 40 people who had been ordered there by 
the union went to the shop that was indicated, left shopping trolleys full of 
goods behind and caused long queues at the cash registers due to the coor-
dinated purchase of penny goods.

In its decision on the legality of this flash mob, the Federal Labour Court 
stated that a strikeaccompanying action by which a trade union in a pub-

8) Federal Constitutional Court of 10.09.2004 – 1 BvR 1191/03.

9) Federal Labour Court of 22.09.2009 – 1 AZR 972/08.
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licly accessible company wished to cause a shortterm and surprising dis-
ruption of company processes in order to exert pressure on the employer 
side could not generally be considered inadmissible. In doing so, it basically 
relied on the principle of proportionality. This was, so the court, the central 
yardstick for the evaluation of the different manifestations of the indus-
trial action. As was already the case in its decision on support strikes, the 
court stressed the wide margin of judgment enjoyed by trade unions as well 
as the fact that it is “precisely the nature of an industrial action to exert 
pressure to achieve a legitimate objective by inflicting economic disadvan-
tages”. In all this, the court explicitly recognised the differences between 
a strike and a flash mob. In particular, according to the court, “a strike 
always comes with a financial sacrifice for the strikers. As workers lose 
their entitlement to remuneration as a result of the strike, this industrial 
action is always associated with selfdamage, which – at least typically – 
helps trade unions and workers to behave responsibly. In addition, trade 
unionled and organised strikes are regularly and reliably controllable and 
are typically not in danger of spinning out of control due to the behaviour 
of third parties”. According to the court, however, these differences did not 
mean that “flash mob actions” are necessarily disproportionate as a means 
of industrial action. Much to the disappointment of the employers´ side, 
this reasoning by the Court, was later expressly approved by the Federal 
Constitutional Court.

(3) Federal Labour Court on bonuses for strike-breakers
The fact that the – relatively loose – proportionality test carried out by 
the Federal Labour Court can also benefit the employers´ side in individual 
cases is testified to by a recent decision of the court.10 In it, the payment 
of a bonus to strikebreakers was assessed as a fundamentally permissible 
dispute measure for employers. In its reasoning, the court first made it 
clear that the principle of proportionality did not only apply to trade union 
action aimed at forcing the conclusion of a collective agreement, but also 
to “the use of the other (possible) collective bargaining party´s dispute 

10) Federal Labour Court of 14.08.2018 –1 AZR 287/17. Cf. also, more recently, Federal Labour Court of 

20.11.2018 – 1 AZR 189/17.
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measures directed against this”. In applying the principle, the court did not 
consider such a bonus per se to be disproportionate in the narrower sense. 
It explained its reasoning as follows: “It [the bonus] does not unreason
ably prejudice the constitutionally protected legal position of the union 
conducting the strike. The employer strategy of minimising strike pressure 
by providing financial incentives to nonstriking workers does not leave 
the union calling for a strike defenceless in the sense that the strike it su 
pports would be structurally meaningless. Rather, it can – by promoting its 
demands – influence workers called to strike and try to persuade them to 
take part in the strike despite the promised bonus. In addition, it can adjust 
its tactics by, for example, organising a rotation of the workers who actu-
ally go on strike in order to mitigate the selfdamage of the strikers and to 
ensure that the bonus eventually results in employers damaging themsel-
ves. Moreover, it cannot be ruled out that the willingness to strike on the 
part of the workers could, in principle, be increased if rotation as described 
above was properly explained to the workforce. Moreover, the employer 
does not use the bonus as a means of industrial action which would have 
no consequences for him. The premium is linked to financial expenses. 
There is also the risk that, in the case of a collective agreement eventually 
being concluded, the premium payments will (subsequently) also have to 
be granted to workers who actively participated in the strike”.

b) Critical voices in legal literature
In legal literature, some authors welcomed the outlined decisions of the 
Federal Labour Court. Others, however, have expressed severe criticism to 
this day.11 One of the arguments put forward is that, according to the prin-
ciple of proportionality applied by the Federal Labour Court, the trade uni-
ons would almost always get the “green light” because of their extensive 
margin of appreciation in the question of whether an industrial action is 

11) See, for instance, B. Rüthers, Arbeitskampf in einer veränderten Wirtschafts- und Arbeitswelt, Neue 

Zeitschrift für Arbeitsrecht (NZA) 2010, p. 6 et seq.; Otto, Das konturlose Arbeitskampfrecht des BAG - Vom 

Arbeitskampf als ultima ratio zur nahezu unbeschränkten Kampffreiheit?, Recht der Arbeit (RdA) 2010, p. 

135 et seq.; R. Schwarze, Kampfmittelfreiheit und bestehende Rechtsordnung im neuen Arbeitskampfrecht, 

Zeitschrift für Arbeitsrecht (ZfA) 2018, p. 149 et seq.
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suitable and necessary for exerting pressure on the social opponent. It is 
also criticised that the deliberations of the court are too focused on indivi-
dual cases and that the proportionality test is therefore without sufficient 
contours. Let me quote one of the critics literally: “Proportionality is still 
formally necessary under the recent case law, but it has become insub-
stantial. It is no longer the courts, but the trade unions that have the sole 
prerogative of deciding whether a strike is proportionate or not. The con-
stitutional organs are replaced by the ’rational trade union’”. It has also 
be criticised that the Federal Labour Court had sort of “converted” the 
principle of proportionality. Instead of applying it to draw certain limits 
to the conduct of industrial action, the court now had used (or misused) 
the principle with a view to justify new dispute measures in the first place. 
Finally, the abdication of the principle of dispute parity is criticised. This, 
according to the critics, is all the more regrettable as it is precisely this 
parity which is violated by, for instance, the acknowledgement of flashmob 
actions, because third parties then become involved in the industrial action 
as active actors, because employers cannot adequately respond to them 
and because flashmob lack a selfdamaging aspect on the part of workers.
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3 The principle of proportionality in EU-law

1. Legal basis, content and scope of application of the principle of 
proportionality

The principle of proportionality also plays an important role in European 
Union law. This is not to be substantiated in detail here. However, refe-
rence should at least be made to Article 52 (1) sentence 2 of the EU Charter 
of Fundamental Rights, which explicitly stathes the following: “Subject to 
the principle of proportionality, limitations [on the exercise of the rights 
and freedoms recognised by the Charter] may be made only if they are 
necessary and genuinely meet objectives of general interest recognised 
by the Union or the need to protect the rights and freedoms of others”. 
The Charter of Fundamental Rights thus ties in with the caselaw of the 
European Court of Justice, according to which sovereign measures are only 
in conformity with fundamental rights “if they are suitable and neces-
sary for achieving the objectives permissibly pursued by the regulation in 
question. If several suitable measures are available, the least burdensome 
must be chosen; furthermore, the burdens imposed must be proportionate 
to the objectives pursued”. The latter, that “the burdens imposed must be 
proportionate to the objectives pursued” (proportionality in the narrower 
sense) is not mentioned separately in Article 52 (1), but results from the 
explicit reference to the principle of proportionality. In any event, as is the 
case in Germany, the subject of the appropriateness test of EUlaw is thus 
a balancing of the objectives of impairment of fundamental rights and 
their effects on the individual holders of fundamental rights.
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Just as with regard to a restriction of fundamental rights by sovereign 
action, the principle of proportionality is also unanimously applied in the 
case of a restriction of fundamental freedoms. Moreover, it also applies – 
and this is of essential importance in this context – in cases in which a fun-
damental right comes into conflict with a fundamental freedom. As far as 
the resolution of such a conflict is concerned, there seem to be two conflict-
ing tendencies in the case law of the European Court of Justice, however: 
In a first, strongly pronounced line of case law, the Court typically first 
determines a written or unwritten ground of justification encompassed by 
the fundamental right in question, in order subsequently to examine the 
conformity with Union law of the restriction of a fundamental freedom by 
the fundamental right using this ground of justification. Since, according 
to this view, fundamental rights can only restrict fundamental freedoms 
on the basis of a written or unwritten justification, this case law suggests 
the existence of a hierarchical relationship between fundamental freedoms 
and fundamental rights. In a second, less pronounced line of caselaw, 
the Court of Justice tries, in the event of a conflict between fundamental 
freedoms and fundamental rights, to determine the right balance between 
the interests protected by primary law. In doing so, it ultimately examines 
whether the restrictions on fundamental freedoms are proportionate to the 
fundamental rights objectives pursued thereby or whether the restrictions 
on fundamental rights are proportionate to the protection of fundamen-
tal freedoms pursued thereby. The fundamental idea of this case law is the 
equal status of the conflicting fundamental rights and freedoms, whereby 
the conflict between these two legal positions is fairly balanced by an 
examination of the proportionality of the mutual restrictions.12

2. Application of the principle to industrial action

The decisions of the Court of Justice in Viking13 and Laval14 obviously belong 
to the first line of cases. The facts underlying the decisions of the ECJ in 
Viking and Laval might be known, as might the decisions themselves. In 
both rulings, the Court has generally recognised the freedom to strike. 
At the same time, however, it affirmed that the trade unions were bound 



by the relevant fundamental freedoms (freedom of establishment and 
freedom to provide services). Referring to its previous jurisprudence, the 
Court further explained that fundamental rights can justify a restriction 
of fundamental freedoms. It held, however, that fundamental rights must 
be reconciled with those fundamental freedoms and that the restriction of 
fundamental economic freedoms must comply with the principle of pro-
portionality. Following on from that, the Court then examined in the Viking 
case whether the interference in the freedom of establishment which it 
considered to have been brought about by the industrial action was justified 
from the point of view of the protection of workers as a matter of overriding 
general interest. Moreover, it set the benchmarks for the referring court 
with regard to the assessment of the specific industrial action. In the Laval 
case, it ultimately rejected a justification under that formula in the context 
of the freedom to provide services on the ground that the integration into 
the Swedish collective bargaining system sought by the industrial action 
didnot satisfy the conditions of the Posting of Workers Directive.

12) Cf. V. Trstenjak/E. Beysen, Das Prinzip der Verhältnismäßigkeit in der Unionsrechtsordnung, Europarecht 

(EuR) 2012, p. 265 et. seq.

13) ECJ of 11.12.2007, C438/05.

14) ECJ of 18.12.2007, C341/05.
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4 German and European case-law compared

This brief outline alone makes it clear that the two decisions belong to 
the first of the two lines of caselaw referred to above. They might even 
be their most prominent illustrations: As I said, this line of jurisdiction is 
characterised by a hierarchical relationship between fundamental free-
doms and fundamental rights. This is the first important difference from 
German law. In Germany, the suitability of the principle of proportional-
ity as a yardstick for the legal assessment of industrial action is justified 
precisely by the fact that with the exercise of the right to strike, the legal 
positions of the direct opponent of the action or of third parties – both 
of which are also constitutionally protected and thus fundamentally of 
equal rank – are encroached upon.

Moreover, from a German point of view the question arises as to whether 
the ECJ really takes seriously the fundamental right of freedom of associa-
tion and the freedom of engaging in industrial action which is accordingly 
guaranteed. After all, in examining the justification of industrial action, 
the court focuses solely on the protection of employees as a compelling 
general interest. This, however, practically ignores freedom of association. 
Freedom of association cannot be reduced to the purpose protecting wor-
kers; it has an independent content. The fact that the CJEU fails to recognise 
this in its rulings is, incidentally, also evident at another point, namely 
where the court basically equates industrial action with state legislation, by 
carrying out – in the case of Laval – an intensive examination on the basis 
of the Posting of Workers Directive and – in the case of Viking – by stating 
that there would otherwise be unequal treatment between the Member 
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States, since the same working conditions in some Member States are 
regulated by state legal norms, but in others by collective agreements. As a 
result, the CJEU does not bring the full significance of freedom of industrial 
action into the balancing with the fundamental freedoms.

As far as the actual proportionality test is concerned, it should first be 
noted that, although the Court sets this out in abstract terms, it leaves the 
test itself to the national courts. However, it is noticeable that the CJEU in 
the Vikingcase – in contrast to the position of the Federal Labour Court 
– does not expressly recognise any margin of appreciation on the part 
of the unions. This should not be a coincidence, but rather an indication 
of a wider understanding of freedom of association in Germany, which, 
according to the caselaw of the Federal Labour Court, also includes free-
dom in the choice of industrial action means.
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5 Conclusion

Both the Federal Labour Court and the European Court of Justice assess 
industrial action on the basis of the principle of proportionality. However, 
as shown above, the concrete tests differ considerably. This fact alone 
shows that the application of the principle of proportionality is not without 
problems.

The application of this principle in industrial action law is supported by the 
fact that, to use again the words of the Federal Labour Court, “the exercise 
of the constitutionally guaranteed freedom of action regularly interferes 
with legal positions of the direct opponent of the action or of third parties 
which are also constitutionally protected”. However, the concrete appli-
cation of the principle requires the courts to further substantiate it. And 
this is where the problem lies: on the one hand, the legality of an industrial 
action must be predictable because of the considerable efforts involved on 
the part of the participants and because of the farreaching consequences. 
On the other hand, the possible conflict situations are so varied and diffi-
cult to anticipate that they can hardly be dealt with by using a one and only 
legal concept. Against this background, the scope for assessment which 
necessarily comes with applying an abstract principle is both a curse and 
a blessing. The fact that the German judges have severely restricted their 
powers of review in favour of the social partners who accordingly enjoy a 
wide margin of appreciation shows in any event that the state is prepared 
to stay out of industrial disputes to a large extent.
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