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Abstract: This paper examines whether the Swedish regulatory system of dealing with industrial
conflicts that affect essential services need an update or reform. Are the existing rules effective in a
world where many essential services are upheld by many interdependent agents in complex systems
where every single node becomes critical for the functioning of the system, and where the essential
service activities could be either private or public? A comparative study is conducted with the
corresponding regulatory systems of the United Kingdom, Germany, and Denmark.
The conclusion is that Sweden is a special case. The Swedish protection against and readiness in
dealing with societally harmful industrial conflicts in essential services is weaker than in the countries
of comparison. Just as in relation to other threats to essential services, it is not sustainable to claim
that just because such a threat is not currently present, there would be no need for preparedness.
There are many alternative ways to handle this. Desirable methods should both prevent harmful
conflicts from erupting and end conflicts that have grown harmful to society at a later stage. The
labour market organisations should have a mutual interest in reforming the rules.
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The problem and research questions
Essential services and functions, especially I health care but also other sectors, have attracted special
attention during the Corona pandemic. But such services in all Western societies are today
maintained by many interdependent agents in complex systems where each individual node
becomes critical to the functionality of the system. Not only public services are involved. If problems
with production or delivery arise in one point, the effects can spread through the whole system. One
implication of this is that industrial conflicts, even relatively small and restricted ones, can lead to
major consequences for the functioning of essential services.
Technological development, outsourcing, increased specialisation, and similar phenomena have
resulted in the private sector taking over critical part of the essential services. This is a major change
compared to before, when essential services generally were found in public sector activities.
Traditionally, this led to the view that especially some specific public services needed special
regulations regarding industrial conflicts or straight bans on industrial action (Mironi & Schlachter
2019).
A consequence is that traditional definitions by the ILO and its supervisory bodies, just as by the
European Social Charter, of areas where it should be admissible to restrict the right to strike as
services “the interruption of which would endanger the life, personal safety or health of the whole or
part of the population” (Schlachter 2019), are likely to be outdated or too narrow.
Therefore, in many countries there are ongoing debates around how this development affects the
need for change of the regulatory systems of harmful industrial conflicts. In some cases, the
regulations have changed, but this is not the case in Sweden.
In Sweden, the responsibility for judging the harmfulness to society of industrial conflicts lies on the
labour market organisations themselves. In the private sector a specific joint council for judging and
handling the societal harm of industrial conflicts was established already through the Saltsjöbaden
Agreement, Saltsjöbadsavtalet, in 1938. In the case of municipal and state activities, similar councils
have been constituted in later principal agreements. The councils differ in composition and decisionmaking ability.
The aim of this paper is to investigate the efficiency of this arrangement based on the following
questions:
•

Does the regulatory system need an update or reform in order to improve the handling of
industrial conflicts that are harmful to essential serves in today’s society?
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•

Is the division of responsibility between different parties and authorities efficient?

•

What lessons are there to be learned from other countries?

•

What alternative ways of handling harmful industrial conflict exist?

The paper begins with a brief analysis of the meaning of essential services today, and how and to
what extent industrial conflict in those areas may become harmful to society. Subsequently, different
alternative ways of regulating industrial conflicts harmful to society are discussed. This analytic frame
is then used in a comparative study, comparing the regulation systems and their evolution in the
United Kingdom, Germany, and Denmark, to the Swedish case. In the last section follows a discussion
about the lessons learned and possible alternative ways forward.

What are essential services?
What characterize essential services today, with rapid technological change and globalization of our
societies? What is meant by essential services in the strict sense of the term depends to a large
extent on the circumstances prevailing in a country. Moreover, this concept is not absolute, in the
sense that a non-essential service may become essential if a strike lasts beyond a certain time or
extends beyond a certain scope, thus endangering the life, personal safety or health of the whole or
part of the population (Knäbe and Carrión-Crespo 2019).
According to the Swedish Civil Contingencies Agency, Myndigheten för samhällsberedskap (MSB),
essential services are facilities, nodes, infrastructure, and services of crucial importance in
maintaining essential societal functions. They are activities that, according to MSB (2013), fulfils at
least one of the following conditions:
-

“A lack of, or severe disturbance in the activities that, on its own or in combination with
similar occurrences in other activities, in short time can lead to a serious crisis occurring in
society” (translated from Swedish original text)

-

“The activities are necessary or very essential in handling an already occurring societal crisis
in a way that minimises any damages” (translated from Swedish original text)

Examples of social sectors where such functions exist are, according to MSB, energy supply, financial
services, trade, industry, healthcare, information, and communication¸ municipal technical
maintenance, food, public administration, safety and protection, social insurances and transport
(MSB 2018).
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The areas of protection are people’s lives and health, the functioning of society, democracy, the rule
of law and human rights and freedoms, environmental and economic values, as well as national
sovereignty (MSB 2018; MSB 2013).
In the table below examples of societal functions are given within the previously mentioned sectors.
Table 1: Essential societal functions
Sector
Energy supply
Financial services
Trade and industry
Healthcare and social services

Information and communication
Municipal technical maintenance
Food
Public administration
– managerial functions
– support functions
Safety and protection

Social insurance
Transport
Source: MSB (2013)

Examples of important societal functions
Production and distribution of electricity, distribution of
district heating, production, and distribution of fuels etc.
Payments, access to cash, the central payment system, trade
in securities etc.
Construction, retail trade, the manufacturing industry etc.
Emergency medical treatment, medicine- and material
supply, childcare, care of the elderly and the disabled,
primary care, psychiatry, social services, disease control and
prevention for people and animals etc.
Telephone communications (mobile and landline), Internet,
radio communications, postal services, production and
distribution of newspapers, web-based information, social
media etc.
Supply of drinking water, sewage management, sanitation,
road maintenance etc.
Distribution of food, primary production of food, control of
food, food manufacturing etc.
Local government, regional government, national
government, funeral services, diplomatic and consular
activities etc.
Judiciary/judicial authority, prosecution activities, military
defence, correctional treatment, coastguard, police, civil
protection services, emergency call answering services,
customs control, border protection and control, security and
surveillance activities etc.
The public pensions system, unemployment insurance and
health insurance etc.
Air transport, rail transport, maritime transport, road
transport, collective transport etc.

As is evident from the table, these essential services exist in a range of areas in the private, as well as
the public sector. The fact that this is the case depends on several fundamental changes in society.

Increased complexity and divided responsibilities
Our societies have become more complex and interlinked, which has changed the preconditions for
essential societal functions. In the business world, technical development and increased competition
have been drivers of an increase in specialisation and an increased focus on core activities. Falling
transaction costs, increasing advantages of economies of scale and network effects have changed the
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organisation, production, business models and value creation of firms (Sandström & Karlson 2016).
Today an increasing number of firms are interlinked in global value chains, which increases their
vulnerability. According to the Swedish government agency Growth Analysis, Tillväxtanalys, these
types of firms employ close to a third of the working force in the Swedish private sector. This
development has maintained and improved Swedish competitiveness (Tillväxtanalys 2016).
A similar development has been occurring in the public sector. There was an increased management
by objectives and demand of efficiency, with increased use of external procurement and outsourcing
as a result, beginning already at the end of the 1980s. A similar development occurred in the
privatisations of the markets for telecommunications, postal services, and railroad traffic. Private
provision of education, as well as of health and social care services was introduced somewhat later.
In all cases, the political unity has been significant (Karlson 2018).
This means that the responsibility of essential services has ended up on several separate agents in
varying sectors and lines of work. The researchers at the Center for Critical Infrastructure Protection
Research in Lund (Arvidsson m.fl. 2016), state that this development increases interdependence
between different essential services, which in turn leads to increased risk of problems spreading
across separate essential functions. In addition, the responsibility for operations, maintenance and
planning of different essential services has become increasingly divided between different agents,
both public and private. Essential services, such as water supply for a municipality, is managed by
networks where every specialised agent represents a node. One consequence of the previously
mentioned is that many separate agents become important in maintaining essential services.
According to MSB, the responsibility of supervising that these activities work lies on municipalities,
regional councils, county administrative boards, central governments and private agents that own
and run essential businesses. The essential services should, according to MSB, as far as possible
independently be able to maintain the most critical parts of their activities during all types of societal
disturbances (MSB 2019a).
For public agents there are several regulations and rules imposing continuous collaboration with
essential services. Private agents, according to MSB, have an equally important task of voluntarily
preparing for and co-operating around threats against essential services (MSB 2018).
There is a set of co-operative activities between the private and the public activities involved in
essential services, many in consultation with or led by MSB. There are, for example, the co-operation
between the 190 electricity grid companies called Elsamverkan, whose aim is to help by supplying
repair personnel in case of disturbances (Kraftnät 2015). Finansiella sektorns privat-offentliga
samverkansgrupp (FSPOS) is a collaboration that works under the leadership of the Swedish central
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bank, Riksbanken, to ensure that essential financial services are always working. (FSPOS 2019). In
addition, there are collaborations such as Mediernas beredskapsråd, Nationella
telesamverkansgruppen (NTSG), Näringslivets säkerhetsdelegation (NSD), Samrådsgrupp för
krisberedskapsplanering av livsmedelsförsörjning (SKAL), and Transportsektorns samverkan inför
samhällsstörningar (TPSAMS).
There are, however, no collaborations between MSB and private employer’s organisations or labour
trade unions.
In conclusion, essential services are constituted by facilities, nodes, infrastructures, and services of
crucial importance for maintaining important functions in society, such as energy supply, financial
services, healthcare and social care, information and communication, safety and protection, social
insurance, and transport. With the increasing complexity of society, the responsibility of essential
services has been split across several agents in many sectors and lines of work.

Harmful industrial conflicts
Many phenomena may threaten essential services. Threats that usually comes to mind are war, acts
of terror, epidemics, accidents and similar. The outbreak and spread of the COVID-19 virus during the
spring of 2020 is an apparent example, where a range of essential services were threatened. The
government and MSB identified twelve sectors in society that would receive childcare aid in the case
of school closures (Dagens Nyheter 2020-03-26). See annex 1.
However, even industrial conflict and threats thereof may have severe effects on essential services.
Based on the Swedish constitution, Regeringsformen (RF) 2 chap. § 14, the right of the social partners
to industrial action is extensive in Sweden but can be restricted through legislation or collective
agreements. The limitations in the legislation appear in the Swedish Co-determination Act
Medbestämmandelagen (MBL) 12 and the Public Employment Act Civil, Lagen om offentlig
anställning (LOA) 13. These restrictions are not extensive. Specific legislation regarding industrial
conflict is missing, though the state can intervene in singular cases if a conflict threatens important
aspects of the public interest. This has also happened on several occasions. Instead, there are certain
rules in the principal agreement between the labour market organisations, where the Saltsjöbaden
agreement, Saltsjöbadsavtalet has been a precedent. (Nyström 2019a; 2019b)
The industrial conflicts that may lead to severe negative effects on essential services of the kind
described in table 1 are several. Examples are strikes or lockouts that affect energy supply, the
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payment system, emergency healthcare, digital infrastructure, emergency rescue services,
surveillance and safety services or transport systems. The potential examples are many. To the
extent that an industrial conflict involves employees in such essential services, far more than those
employers and employees directly concerned will be affected.
Conflicts that affect different nodes in the networks that today maintain the essential services
mentioned above can be particularly harmful. In such cases, an industrial conflict where only a small
group of specialists go on strike can lead to problems with production or delivery that may spread to
the system as a whole and to society at large. One illustrative example would be an extended conflict
among air-traffic controllers that naturally affects not only the Civil Aviation Administration,
Luftfartsverket, but also airlines, passengers, businesses, other government agencies and the public.
Yet how to draw the line between legitimate and non-legitimate industrial conflicts in the concerned
sectors, as well as how to decide when an industrial conflict turns harmful, are difficult questions.
There are probably no simple answers. An assessment of the harmfulness of an industrial conflict
should feasibly be conducted case by case, depending on factors, such as the scale and duration of
the conflict, as well as the consequences for the essential services (Mironi 2019; Nyström 2019a;
Jansson 2018).
A study in Germany, for example, shows how a strike in the collective transport of larger cities of
Germany led to an increase in car traffic, longer commuting time, more car accidents, increased
pollution and increasing hospital visits for children with breathing difficulties. Nevertheless, the strike
was lawful (Bauernschuster m.fl. 2017). One example highlighted by the professor of law Birgitta
Nyström, is a strike in waste management in a large city where a few days of conflict cannot be
viewed as harmful, while a conflict lasting several weeks can become harmful (Nyström 2019a,
2019b).
This means that the method or methods of regulating and assessing harmful industrial conflicts
become central. The labour market organisations should have a common interest in ensuring that
these methods are efficient and attuned to the complexity of the world today. A question of great
importance is then what Sweden can learn from other countries in this regard. These methods
namely vary a lot between different countries.
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Different methods of regulating essential services
The methods for regulating harmful industrial conflicts vary a lot and can additionally be combined in
several ways. In a comparative study by Mironi and Schlachter (2019) four different types of
regulations are identified.
1. External regulation – e.g., regulation through legislation, common legal practice or similar

2. Bilateral autonomous regulation by the social partners – e.g., regulation through principal

agreements or collective agreements between the labour market organisations.
3. Unilateral regulation by single social partner –e.g., self-regulation by a labour market

organisation
4. Hybrid regulation – e.g., regulation consisting of a combination where 1. Is used whenever 2.
fails

The method of regulation also varies regarding the point in time at which the regulation is aimed if it
has the aim of restricting the harmfulness of conflicts before or after they occur. One example of the
first is when certain groups of employees are completely withheld the right to go on strike. According
to Mironi and Schlachter (2019) this may be the most common method internationally. In Germany,
for example, about a third of public employees are so-called beamte who completely lack rights to
industrial conflict. The groups in question may also be smaller and more clearly defined groups such
as military and police. It is also common that the labour market parties themselves, individually or
together, exclude some groups of employees from participating in an ongoing strike, with the aim of
maintaining a minimum level of essential services.
In several countries, there are also examples of procedural requirements, as for example a
requirement of giving advance notice, or votes among members, which can be stricter in connection
with potentially harmful industrial conflicts. In the United Kingdom specific votes among members is
the method used for handling harmful industrial conflicts. Requirements of proportionality in the
industrial action can also be viewed as a type of procedural requirement. In this case it is about a
requirement of reasonable proportion between the goal and the chosen industrial action. Actions
that harm essential services can through this be deemed as unlawful. This is the case in for example
Denmark and Germany, where these types of trials are held in the labour courts. Lastly, there may
also be a risk of reparations claims if essential services are threatened, which is the case in the United
Kingdom.
The restrictions on conflict rights that are imposed in the midst of the industrial conflict to protect
essential services is motivated by the fact that an industrial conflict that are harmless at the outbreak
may evolve in to the opposite if they continue for a longer period of time or if it grows in scope by for
example sympathetic industrial action (Jansson 2018). In Denmark, for example, direct state
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interventions are a relatively common method of handling similar cases, but it is also worth noting
that such interventions usually have emanated from a direct or implicit understanding from both
social partners (Hasselbalch 2010).
There is, as previously mentioned, a range of ways of handling and regulating harmful industrial
conflicts. Different countries have chosen different solutions. In almost all cases different methods
are combined. For example, in Germany in the assessment of proportionality by social partners, one
important part is the existence of exempted groups of employees to maintain some minimum level
of essential services (Wixforth 2016; Zach 2016).
Based on previous analysis, the following types of regulations of essential services will be
distinguished:
Tabell 2: Regulation of harmful industrial conflicts
Legislation

Direct state intervention
Some groups completely lack the right to strike
Specific member ballots
Proportionality requirements
Claims for damages
Mediation requirements

Legal practice

Proportionality requirements
Claims for damages

Collective agreements

Exempted groups in conflicts
Proportionality requirement
Direct conflict bans

Self-regulation of individual part

Exempted groups in conflicts

Regulation of harmful labour market conflicts can therefore be done in many ways. Legislation about
direct state intervention can rule that some groups completely lack the right to conflict, and regulate
about requirements of specific member ballots, requirements of proportionality between industrial
action and the consequences, claims for damages and requirements of mediation. Legal practice can
determine proportionality requirements or claims for damages. Collective agreements can exempt
some groups from conflict, require proportionality or enforce conflict bans. Self-regulation of an
individual social part can mean exempting some groups from industrial conflict.
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Below the methods of regulation in Sweden are compared with those of the United Kingdom,
Germany, and Denmark. The countries have been chosen partly because they are important trading
partners to Sweden, partly because they represent different labour market models – the AngloSaxon, the Continental, and the Scandinavian –which means that the regulation for handling harmful
conflict can be expected to differ in an interesting and useful way. As will be evident, all three
countries use a combination of regulation methods. Notable is also that none of the countries have a
strict or legal definition of harmful industrial conflicts.

Comparative case studies
The United Kingdom
The United Kingdom is one of the countries where the debate about harmful labour market conflicts
has been the most intensive. The foundation for this is the previously relatively high conflict
frequency (Novitz 2019). For a long time, the United Kingdom has had significantly more lost working
days to strikes in the public sector compared to the private sector (Boles 2015).
The United Kingdom, or more specifically England, since Scotland, Wales and Northern Ireland differ
to varying degrees, has a substantially different labour market model compared to Continental
Europe and Scandinavia. This Anglo-Saxon model builds on so-called voluntarism, with relatively
limited legislation, non-legally binding collective agreements, legal practice developed within the
common law-system and member ballots (Lindberg & Karlson 2012). Sympathetic industrial action
and political strikes are not allowed. Collective agreements are reached mainly on a firm-level and
during last years the participation-levels have sunk to 23 per cent in the whole labour market 2016,
of which 53 per cent were in the public sector and 13 were in the private sector (Novitz 2019).
The right to organise is not specifically recognised in England. Neither is the right of collective
bargaining or strike protected by the constitution or law. It is only when a trade union correctly has
taken all the required measures to validate industrial action that an exception is made, and the
industrial act is considered lawful. In the case of unlawful industrial action an individual or
organisation organising the action can be required to pay considerable reparations.
For a strike to be lawful it requires a compulsory member ballot, where a majority has to vote for the
industrial action and at least 50 per cent of those eligible to vote has to take part. Additionally, the
employer must be informed about the ballot seven days before it is held. The intended industrial
action, as well as who will go on strike has to be announced three days beforehand. No difference in
the rights to industrial action are made between employees in the public and the private sectors.
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However, there are bans on industrial action for certain types of occupational groups such as police
and armed forces (Novitz 2019).
Any strict or legal definition of essential services does not exist. Most of the existing regulation
regarding harmful conflict in England originated in the Trade Union Act 2016 (TUA 2016) in 2016, that
significantly tightened the conditions in order to reduce the number of strikes in essential services
(Novitz 2019). The new regulation increased the compulsory requirements of union ballots, where in
addition to the aforementioned requirements, at least 40 per cent of those eligible has to vote for
the industrial action to be lawful. These rules concern those employed in health services, education
for those under 17, fire protection, transport (inclusive railroads) and border control (Novitz 2019).
The introduction of specific requirements of union ballots and ballot results as a measure of securing
essential service functions are also motivated with the aim of encouraging negotiation in disputes
and of making industrial action a last resort, ultima ratio. The method, therefore, does not imply that
harmful conflicts are banned. On the other hand, the aim is for these actions to be taken only when
there is clear support among the members of the trade union (Boles 2015).
The legislation has been criticised by trade unions. Among other things, some claim that the
restrictions are against international ILO-conventions (Ford & Novitz 2016) and that the risk of
unlawful strikes increase (Darlington & Dobson 2015). The fact that the legislation does not allow
electronic ballots is also questioned, since it would increase the voter-participation (TUC 2015). At
the same time, TUA 2016 has been criticised for not restricting conflicts in essential services to a
large enough extent. For example, it has been suggested that the use of temporary workers to cover
the needs created by a conflict in essential service functions should be allowed (Finney 2017).
In addition to these specific requirements for industrial action in essential services, trade unions risk
large claims for damages if an industrial action prevents the execution of “legal obligations”. This can
for example be school education or publicly or privately run prison services. Local governments have
a legal obligation of providing a range of compulsory services such as education, social care for
children and adults, waste collection services, public healthcare, road maintenance and library
services (Goddard 2019).
In some professions collective agreements have been made about not using industrial action. This
concerns the agreement between Royal Mail and Communication Workers Union for example. In fire
protection services there is always a collective agreement about maintaining some minimum service
by exempting some groups in case of conflict. Lastly, direct state interventions are possible to
prevent or stop harmful industrial conflicts. This opportunity, however, has not been used in recent
years (Novitz 2019).
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Conclusion
In England, a range of different regulation methods are used to limit harmful industrial conflicts.
Police and military completely lack the right to strike. For employees in healthcare, education, fire
protection services, transport and border control, there are specific requirements of member ballots
that have to be fulfilled in order for a trade union to initiate an industrial conflict. In addition, risk of
claims for damages established through legal practice exist if a conflict prevents the execution of
legal obligations such as prison services, social care for children and adults, waste disposal, road
maintenance and library services. In some areas also collective agreements exist about bans on
industrial action and exempted groups.

Germany
Even in Germany the question about harmful industrial conflicts is widely discussed. Areas such as
electricity supply, gas, water, sewage, waste disposal, collective transport, loan and savings banks,
rescue services, schools, retirement homes and hospitals have been put forward as essential for
society (Alpha-demokrati 2018). A court ruling from 2010 is also believed to have effects on conflicts
threatening essential services. More specifically, it concerns specialised trade unions in professions
with specific knowledge or academic training requirements, such as for example doctors, pilots, air
traffic controllers and train drivers have received the right to demand their own collective agreement
in sectors where collective agreements covering other employees already exist. The peacekeeping
effect of collective agreements on essential services has thus reduced, which is believed to have
driven an increase in costs (Franzen m.fl. 2012; Schlachter & Heißl 2019). At the same time, the total
trade union participation rate has fallen considerably in Germany and was 2018 only 17 per cent
(Kjellberg 2019).
Germany is an example of the Continental labour market model that combines legislation with
collective agreements and legal practice, where the lawfulness of conflicts is mainly tried based on
the principle of proportionality. Neither in Germany is there any legislated or standardised term of
what essential services are (Schlachter & Heißl 2019). However, there is several different methods
that in different wats protect or in other ways deal with services that are deemed to be essential. For
example, German law states that some public officials that are considered having particularly
important tasks lack the right to strike, and in addition it is recognised that services and wares
essential for society should be available to the public, even in case of strike. The latter has been
assessed with principles of legal practice (Waas 2014; Grönbäck & Karlson 2017).
Two groups are completely dispossessed of their right to strike: the public officials belonging to the
occupational group of beamte and some employees within the church. These have the right to
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organise and can negotiate about working conditions but cannot take industrial action. The
occupational group of beamte comprises of all public officials in the federal state or federated states
and municipalities, and other legal persons under public law that have employment contracts stating
that they are employed as beamte. It concerns large parts of the public administration, but also
military, police, and many teachers. All measures that can be characterised as industrial action are
forbidden for this occupational group, since their jobs aims to maintain the functionality and safety
of the state (Grönbäck & Karlson 2017).
In the remaining labour market, the lawfulness of industrial action is tried through a proportionality
principle that has been developed through the practice of the labour courts. From this principle
follows that a conflict action should be proportional in goal and measure. The interests should be
weighted between the concerned parties – firms, employers’ organisations, and trade unions – but
by the principle also follows that the interests of the public and third persons should be considered
when taking industrial action (Weiss & Schmidt 2008). For example, hospitals, energy- and water
companies and similar should provide a certain level of services. A concrete example is that urgent
operations are carried out even under conflict, while less acute surgical procedures are postponed.
By the principle also follows that those that go on strike must ensure that for example equipment are
not destroyed or seriously harmed and that neither environment nor neighbours are harmed (Malm
Lindberg m.fl. 2015; Kocher 2011).
There is also unity in that the people’s lives, health and safety should not be affected by industrial
actions, these values are prioritised higher than the right to conflict. This is the case both in the
private and the public sector. There is a consensus that essential services should be guaranteed in
more sectors than only those that can affect lives, health, and safety. For example, it is argued that
services within transport, postal and information sectors should be provided to the public even in
conflict (Kocher 2011; Grönbäck & Karlson 2017).
In practice the proportionality of strikes and their lawfulness is determined by the pronounced
intentions of the trade union of maintaining employers’ core activities. Rules and guidelines for
when, where and how workers’ organisations should and should not take industrial action is
therefore established by the trade unions themselves. Among these union rules are guidelines of
guaranteeing a minimum of essential services in the case of emergencies, among other things
(Wixforth 2016; Zach 2016). The umbrella organisation DGB (Deutscher Gewerkschaftsbund) 2 even

2

The confederation gathers the eight largest unions of Germany, with a total of more than six million members.
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emphasises this obligation in its own guidelines for industrial action (Westfall & Thüsing 1999; Waas
2012).
In the case of a strike, the trade union usually makes an agreement with the employers’ organisation
or the firm about a minimum of services that should be guaranteed in cases of emergency. The local
trade union board defines what services are included and the firm decides who will carry out those
services (Zach 2016; Grönbäck & Karlson 2017).
Despite all these methods of regulating harmful industrial conflicts, a debate is held of whether the
conflict right should be changed to meet de changes in society mentioned in the earlier sections of
this paper. In the most featured proposal, three German professors of labour law wish to see stricter
regulation in the conflict right through a row of essential areas: healthcare and social care, energy
and water supply, fire protection and readiness to respond in the case of disasters, waste
management, funeral services, safety and protection, traffic, education and childcare,
communications and infrastructure, money management in both the private and public sector
(Franzen m.fl. 2012).
The proposals mean that a notice of intent should be given four days before a planned strike and
should comprise of where the industrial action is to be held and when it will start and end. Industrial
actions are suggested not to be allowed in workplaces with a trade union membership below 15 per
cent. Further it is suggested that industrial action should only be allowed if above 50 per cent of
members in the trade union have participated in a member ballot where more than 50 per cent
voted in favour of industrial action. The parties of the conflict should additionally make sure that
essential sercices needed to meet fundamental personal, social, and public needs are maintained
(Franzen m.fl. 2012). The law proposal has since its publication become a point of reference in the
debate around harmful industrial conflicts. It has been criticised for being a biased shift in power in
favour of employers (Schlachter & Heißl, 2019; Wendeling-Schröder 2015).
Conclusions
In Germany, several different methods of regulation are used in restricting harmful labour market
conflicts. Direct state interventions do not, however, occur. Firstly, many public officials in the
federal state, federated states, and municipalities, but also the police and many teachers, completely
lack the right to industrial action. In the labour market, in its entirety, a proportionality principle
developed through legal practice is practised. By the principle follows, among other things, that the
interests of the public and third parts should be considered when taking industrial action and that
essential services, that can affect lives, health and safety, but even services in the transport, post and
information sectors, should be maintained at least on a minimum level. This concerns both public
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and private services. In addition, many collective agreements contain regulations about exempted
groups. Self-regulation of a specific part through exempting groups from conflict is also common to
pass the proportionality assessment of the courts.

Denmark
The Danish labour market model, which is an example of the Scandinavian labour market model,
ever since Septemberforliget 1899 builds mainly on collective agreements between the social
partners (Hasselbalch 2010:32; Grönbäck m.fl. 2019). Even the rights of the social partners to act and
take industrial action is stipulated in this principal agreement (Elvander 1980; Galenson 1952).
Direct state interventions have at several occasions occurred to prevent or stop industrial actions
that have been assessed to be harmful to society. Further, some occupational groups have a more
restricted right to conflict than others. The Danish mediation office, Forligsinstitutionen, additionally
have possibilities of postponing and stopping conflicts that risk becoming harmful to society (Malm
Lindberg m.fl. 2015; SOU 1998:141; Grönbäck m.fl. 2019).
Interventions from the states were very common during the 1970s, but after this the state has
become more moderate with interventions (SOU 1998:141). There is no common procedure of how
the state should deal with harmful industrial conflicts where a state intervention is deemed
necessary. In practice, a number of factors have been considered historically crucial when the state
has intervened in conflicts in the labour market. These concern the duration of the conflict, the
harms on society and the possibility of the concern parties to come to an agreement themselves in a
reasonable time. Since the first legislative intervention in the negotiation procedure 1933, this has
happened slightly more than 50 times (Jansson 2019).
Some groups of publicly employed completely lack the right to conglict. In this group, the
occupational cathegory of tjenestemand consists of higher public officials hired by the central
government, leading academics, higher court judges, and the military and the entire police, that are
viewed to have a particular obligation of loyalty to the state. These lack the right to strike and instead
have an obligation of being available to the employer. In addition, the employer does not have the
right to lock out these employees (Malm Lindberg m.fl. 2015; Jansson 2019).
According to the principal agreement and the practice developed in the Danish equivalence of the
Swedish Labour Court, Arbetsdomstolen, there are requirements that industrial actions must be in
proportion to what the part behind the action is demanding and following this, there must be a
proportional weighting of the goal (working conditions) and the measures (industrial action). There
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must also be an occupational interest for industrial action to take place, a “reasonable union
interest”, rimeligt fagligt formål. The principle of proportionality does however not concern third
parties or social interests in specifically, but it can nevertheless affect these indirectly. However, the
main responsibility of assessing the lawfulness of industrial conflict rests according to the principal
agreement on the parties themselves (Grönbäck m.fl. 2019).
The Danish mediation office can additionally intervene in different ways and affect negotiations
between the parties on the Danish labour market. A state arbitrator can go into negotiations about
an agreement– on their own initiative of by request from a part– if there is risk that industrial action
will be taken or already has been taken and if these actions are deemed by the arbitrator to have
such characteristics that it may have serious effects on society. Arbitrators also have the right to call
the parties to negotiation if the negotiations have ended without success. As a result, the Danish
arbitrators have the authority to intervene in any labour market conflict at any time point, based on
their own judgement. If the parties are called to negotiation by the authority, they are obliged to
attend (Hasselbalch 2010; Grönbäck & Karlson 2017; Jansson 2019).
To achieve a peaceful end to a dispute, the arbitrator can, according to law, demand that the parties
let go of some of their demands. This is a common occurrence and aims to make the parties to
depart from their previous claims and instead go into real negotiations. The arbitrator can put
forward proposals of mediation that the parties, according to law, must assess.
Arbitrators can postpone a notified industrial action, either before or during negotiations, for a
maximum of two weeks. The arbitrator does not to give a reason, but the parties must meet the
demands. If the negotiations end before the two weeks have passed, the industrial action can be
carried out.
If the mediation does not lead to an agreement, the three arbitrators of the Danish mediation office
may together demand that the industrial action is postponed one additional time for a maximum of
two weeks. Seen in total, a notified industrial action can be postponed four weeks. The second
postponement can, however, only be done if the action would have effects on critical societal
institutions or societal functions, or if it in some other way would have a substantial impact on
society (SOU 1998:141; Hasselbalch 2010; Fahlbeck 2007).
The institute can also put forward propositions of mediation to specific member ballots. The rules of
the procedure of the ballot are detailed. For a proposition to be rejected on the employee side, it is
required that the majority of those participating in the ballot vote against the proposition. In cases
where less than 40 per cent of all eligible to vote participate, it is required that at least 25 per cent of
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those eligible to vote have voted against it. On the employer side decisions of mediation proposals
are made according to the statutes of the specific organisation, which makes it easier for the
employer side to reject a proposal compared to the employee side.
Lastly, in connection with a notice of lawful industrial action, it is common that employers and
employee organisations agree on exempting some groups that will carry out livsvigtigt arbejde, work
of vital importance. Through such agreements the parties can also signalise to the Danish parliament
that a quick intervention is not necessary (Fairbrother m.fl. 2002).
Conclusion
Even Denmark applies several different forms of regulation to avoid harmful industrial conflicts.
Direct state intervention is relatively common and some groups of publicly employed completely lack
right to conflict. This group, belonging to the occupational category tjenestemand, includes higher
public officials hired by the government, leading academics, higher court judges, as well as military
and the entire police force, which are considered to have a particular obligation of loyalty to the
state. Additionally, the state mediation office, Forligsinstitutionen, has extensive authority to
postpone notified industrial action by their own initiative, if the industrial action would impact
institutions of functions of vital importance to society. The institute can also put forward mediation
proposals to specific member ballots.
In the labour market, developed in legal practice is also a principle of proportionality that implies
that there must be a weighing between goals (working conditions) and means (industrial action) as
well as an occupational interest. Thereby, even the effects on third parties may be of importance.
The main responsibility of assessing the lawfulness of industrial actions rests on the parties
themselves, however. Lastly, it is common that the parties, in connection with a notice of industrial
action, agree on some exempted groups that will not be affected by the conflict.

Sweden
In Sweden, the right to conflict is protected by the constitution and generous, but restrictions can be
imposed through legislation or collective agreement (Malm Lindberg m.fl. 2015; Nyström 2019a).
Like Denmark, the Swedish labour market model is based mainly on collective agreements between
the labour market parties (Källström m.fl. 2016). The labour union participation rate has fallen during
later years, but from a high previous level, and was 68 per cent in 2018. The public officials in SACO
and TCO today have a higher participation rate than the workers in LO (Kjellberg 2019).
In the case of Sweden there is also no legislation of the harmfulness of industrial conflict. Instead,
bilateral autonomous regulation by the social partners through collective agreements is the main
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method used to regulate industrial conflicts harmful to society. Even unilateral regulation by single
social partner, in other words, self-regulation of a single part, is common. The state has generally not
intervened in conflicts between the social partners but have instead let the parties take responsibility
of the negotiations and agreements. External regulation through legislation or direct state
intervention is possible, but it has only occurred a few times.
It is generally said that the upper white collar SACO-conflict in 1971 was the only time the state
intervened when essential social interests were threatened, when around 50 000 academics in state
positions went on strike or were locked out. This concerned among other personnel within train
traffic, pilots, teachers, judges, physicians, dentists, personnel in military and social services. The
parliament then voted to implement an enabling act that renewed the validity in previously effective
agreement so thar the industrial peace clause was established (Jansson 2018; Nyström 2019a,
2019b). But in some additional special situations the state has deemed it necessary to intervene.
Namely in connection with the police conflict 1947, the nurse conflict 1951, and the marine officer
conflict 1955. 3 It is also worth mentioning that the National Mediation Office, Medlingsinstitutet, can
postpone notified industrial actions for 14 days. This has only occurred a few times (Jansson 2018).
When it comes to those publicly employed, who received the right to strike in 1965, there are,
however, some lesser limitations according to Lagen om offentlig anställning (LOA) from 1976. The
limitations concern mainly work involving the work of public authority or work that is unavoidably
necessary to exercise public authority. In such work the industrial action can only be taken in the
form of a strike, lockout, overtime ban and blockade on hiring new staff. Partial industrial actions,
except from refusal of overtime work, are in this way not allowed. Further, for this group an
industrial action in the form of a sympathy action is not allowed to be taken to the benefit of a part
on the private side. Beyond this, there are no difference in right to conflict between the public and
the private sector, except that industrial action with the aim of affecting domestic political relations
are not allowed in the public sector (SOU 1984:18; Jansson 2018; Nyström 2019a, 2019b)..
Harmful labour market conflicts are regulated through collective agreements. There are today three
principal agreements in the Swedish labour market that concern conflicts that are harmful to society.
One concerning the private sector, one concerning the municipal and regional public sectors, and
one for the state sector. Within the different areas the lawfulness of conflicts is determined through
In connection with the police strike in 1947, obligation to serve was introduced for police, at the nurse conflict
1955, an arbitration was proposed and in the marine officer conflict in 1955 an arbitration was proposed. In
these two latter cases the propositions were withdrawn before they had been approved by the parliament. See
the comments of the Head of the Department in SOU 1984:19, s. 36-37, 44-47.
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decisions in joint councils (Medlingsinstitutet 2016; Grönbäck & Karlson 2017). The composition of
the joint councils varies between the different areas of agreements.
The joint councils
The activities of Arbetsmarknadsnämnden, which is tasked with assessing industrial action
concerning essential functions, is regulated among others by the still partially effective agreement
from 1938 between LO and what today is Svenskt Näringsliv. In chapter V of the agreement the
parties commit to letting Arbetsmarknadsnämnden determine which disputes that are harmful to
society. On request of the concerned organisation, public authority or other similar agency, the
council is tasked to assess whether a conflict should be avoided or prohibited. The question should
be assessed promptly. There is no regulation of postponement of or suspension of industrial action in
wait of the council’s assessment.
The Arbetsmarknadsnämnden have no means of coercion in making the parties follow the decisions
of the council. The decisions of the council are not binding. Through its authority the council should
make the parties voluntarily follow its decisions (Grönbäck & Karlson 2017; Nyström 2019b).
Arbetsmarknadsnämnden consists of three permanent members from respective organisation. The
council mas mandate if all members are present. In the case of disagreement, the majority decision
wins. If votes are tied, the parties can block each other. The council has only on one occasion, in 1953
concerning a private power plant, halted an industrial conflict that was deemed harmful to society
(Nyström 2019a, 2019b).
In the principal agreement, there are also rules about exempted groups and safety work. This
involves employee work that at the outbreak of the conflict is necessary so that operations can be
halted in a technically defendable manner, and that work required to avoid danger to people and
facilities etc (HA 1976).
In the state negotiation domain, the agreement effective today was signed 1993 (Grönbäck & Karlson
2017). Changes were done in 2000 in connection with SEKO becoming a part of it. The parties are
today Arbetsgivarverket on one side, and Public Employees Negotiation Council, Offentliganställdas
förhandlingsråd (OFR), with its member organisations within state negotiation, Saco-S and The Union
for Service and Communication Employees, Facket för Service och Kommunikation (Seko) on the
other side. In this agreement it is decreed that the parties agree on “striving for peaceful
negotiations and not take industrial actions which considering the effects on society or individual
citizens should not be allowed (harmful conflicts).” (translated from Swedish). Which conflicts that
are harmful to society, according to the agreement depends on factors such as time point, duration
among other things and is thus not clearly defined.
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By contrast, the areas in which industrial action should be used with special caution is defined. The
safety of the realm, maintaining law and order, care of those sick, in custody or in need, as well as
payments necessary for the economic safety of some are examples of these areas. In the agreement
it is also stipulated that the parties should avoid industrial action that can be objectionable for
humanitarian reasons and “actions that can risk leading to serious disturbances of the economy or
the sustentation of the people”. In the agreement it is further stipulated about a smaller exempted
area of positions that should not be subject to industrial action. Examples of such positions are
employees at the Swedish Government Offices, Regeringskansliet, and attorneys at the supreme
court, high offices in the judicial system, employees at the Swedish Mediation Office
Medlingsinstitutet and Arbetsgivarverket, commanders-in-chief, meat inspection veterinarian, people
in charge of social contributions at the Swedish Radiation Safety Authority and the Swedish Civil
Contingencies Agency (Jansson 2018; Nyström 2019b).
The joint council of the state trade negotiations, Statstjänstenämnden, can postpone a notified
industrial action for at most three weeks. There is a peace obligation prevailing for 2 weeks from the
time point at which the issue was referred to the council, and the council can decide to postpone the
industrial action for an additional week. Such peace obligation lacks an equivalent in the private
sectors (Jansson 2018). The commission comprises of eight members, three from the state and one
from each trade-union (implying a total of three trade-union representatives) as well as two
additional members jointly assigned by the parties. The latter two are appointed chairman and cochairman of the council. This council is only authorised if all members are present. In the case of a
tied vote the chairman of the council has the casting vote (Huvudavtal 2000). Statstjänstenämnden
previously had another composition, where the state and the trade-unions appointed four members
each. The composition was changed when the previous composition led to the polls of 4–4 and thus
the commission could not agree on whether an industrial conflict supported essential functions of
society or not. In the principal agreement, there are also rules about safety work and that employees
are obligated to perform such work. It concerns work that prevents danger to people or harm to
property as well as work needed to phase out activity in a technically defendable manner
(Huvudavtal 2000).
A principal agreement largely similar to the one for the state sector for employees in municipalities
and regional authorities also exists (Grönbäck & Karlson 2017). In these cases, it is the Central
commission that assesses the harmfulness to society (KHA 1994). This commission comprises of nine
members. Out of these, three members are assigned by the employers’ organisation Sveriges
kommuner och regioner (SKR); and one member is assigned by each workers’ organisation: The
Swedish Municipal Workers’ Union (Svenska Kommunalarbetareförbundet), organisations within the
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Swedish Confederation of Professional Associations (SACO) with one voice and the TCO-OF
organisations with one voice; as well as three members that the parties jointly appoint, of which one
is appointed chairman. (HA 1976; Nitzelius 2016). The Centrala nämnden previously had six members
of which the workers’ organisations and the employers’ organisations each chose three members.
This changed in 1995 to the nine members of today.
In the private service sector, there is a principal agreement from 1982 between what was then SFO
(Statsföretagens Förhandlingsorganisation) on one side and LO and PTK (previous abbreviation for
Privattjänstemannakartellen, today a collaborative organisation for unions that organise public
official hired in the private sector) on the other side. SFO was later divided into two different parts of
which Alliansen, which is the present name of Almega tjänsteförbunden, represents the employers’
side in the principal agreement. Similar to other principal agreements there are rules about
“Protection of vital social interests” (§12, translated from Swedish) and about a council similar to
Arbetsmarknadsnämnden, called Gemensamma nämnden, that is tasked with assessing industrial
conflicts harmful to society (Grönbäck & Karlson 2017).
If a part, authority, or other agency representing public interest that is affected by industrial conflict,
views that a conflict with its consequences are not fair in relation to the public interest, it can
demand an assessment in the commission about what actions can be taken to avoid or limit such a
conflict. In the agreement features no definition of “vital social interests” (translated from Swedish)
(SOU 1991:13; HA SFO-LO/PTK 1982).
The commission should, in the case of issues about protection for vital social interests, consist of two
members assigned by SFO (Almega) as well as a member from each head-organisation on the
employee side if these are involved in negotiations. If the latter is not involved in negotiations, the
top organisation should appoint two members. Four members are thus appointed in total. The
commission is authorised if all members are present. The assessment of the majority of members is
the assessment of the commission. If such a majority decision would state that a certain industrial
action should be halted or restricted, the agreement parties would be obliged to act in accordance.
Similarly, to Arbetsmarnadsnämnden and differently from the councils for the municipal and state
sectors, the parties can block each other through trial in the committee Gemensamma nämnden.
In the table below, the composition of the councils.
Table 3: The Composition of the councils
Parts

Council

Composition of joint council
Independent

Trade Union

Employer

Number of
members
total
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Svenskt Näringsliv –
LO
Principal Agreement
Alliansen (SFO) –
LO/PTK
SKR – Kommunalarbetareförbundet,
SACO och TCO-OF
Arbetsgivarverket –
OFR, Saco-S och
SEKO

Arbetsmarkna
dsnämnden

-

3 members

3 members

6

Gemensamma
nämnden

-

2 members

2 members

4

3 members, of
which one chairman

3 members

3 members

9

3 members

3 members

8

Centrala
nämnden
Statstjänstenämnden

2, of which 1
chairman and 1 cochairman

More generally it can be said that these joint councils, as Nyström (2019a, 2019b), among others,
have pointed out, have not shown any stronger decision-making ability, because the parties have
simply blocked each other and creating a deadlock. For example, the Arbetsmarknadsnämnden
received two issues to assess during the conflict 1980, when around 750 000 private employees were
locked out and 100 000 were on strike, but they were unable to come to an agreement. In 1995 the
Centrala nämnden met because of a nurse strike that had been going on for seven weeks but were
unable to come to an agreement. Legal practice is therefore limited.
It is also worth noting that the jurisdictions of the councils are limited. It is reasonably so that the
parties that themselves are represented in each council adapt and follow the decisions of the council,
but if organisations such as the dockworkers, the pilots, and the syndicalist groups, who are outside
of the central organisations and which additionally are some of the most inclined to industrial
conflict and threaten operations important to society, these groups are not obligated to follow the
decisions of the councils. This issue has hardly received any attention. 4 It is however worth noting
that the legislated restriction in the right to take industrial action that were introduced in 2019,
against the backdrop of the repeated conflicts in the Gothenburg port, can be reasonably described
as an indication of the need to protect essential services.
Neither has the issue of exempted groups and safety work in connection with industrial conflict,
which are, as previously mentioned, governed by the principal agreements, received any systematic
attention. This is mainly about measures to be able to halt work in a technically correct manner and
to protect the means of production. The measures to protect lives and health and to prevent
accidents, breakdown or similar occurrences also fall under the rules of safety work.
But this can also involve asking for an exemption regarding the activities of the conflict or the scope
of it. There is therefore always a case-by-case assessment of what is necessary safety work and what
I am grateful to Henrik Malm Lindberg for pointing this out. Concerning the proneness to conflict of the trade
unions, see the annual reports of the Mediaiton Office.

4

22

is harmful to society to fail to do. The request for exemption should be directed towards the
organisation that has notified about industrial action. Again, it is possible for each part to block the
other from a decision. According to Nyström (2019b) it is however quite common that the parties
grant exemptions of this kind. He does, however, not give an example or source since there is simply
no research on this.
Questions about the harmfulness of industrial conflicts has repeatedly been discussed. In the socalled Wage Negotiation Inquiry, löneförhandlingsutredningen 1991 it was suggested for example
that a joint council with the task of assessing the harmfulness of industrial conflicts should be
established for the entire labour market. For an efficient decision-making it was suggested that the
joint council should have an uneven number of members and should be led by an impartial chairman.
The legislative suggestion was never realised, however, while both the council for the state sector as
well as for the municipal sector changed in their composition (Jansson 2018; Nyström 2019b).
Another example is the discussion following the 2016 notifications of industrial action from the
employee organisations Unionen, Swedish Association of Graduate Engineering (Sveriges ingenjörer)
and Seko about industrial action in the private IT and telecom sectors. After the notifications, both
the Swedish Post and Telecom Authority (Post- och Telestyrelsen, PTS) and the Swedish Transport
Administration (Trafikverket) requested exemptions from the strike, as the industrial actions were
viewed as affecting essential communication and therefore was deemed harmful to society.
PTS believed a set of important areas must be exempted from industrial action. This was the case for
essential services in the transport sector, healthcare among other. The activities of SOS Larm, the
communication system RAKEL, the safety alarm and broadcasts in public service (Sveriges Radio and
SVT) were named as examples of activities that would be affected by the conflict. PTS believed that
“the exemptions that have been specified in each notice do not adequately or sufficiently enough
meet the needs of essential services or vital societal interests that may be affected in case of strike”
(translated from Swedish). The conflict never broke out, however (Grönbäck & Karlson 2017;
Nyström 2019b).
Lastly, the unilateral regulation by single social partner, where a single social partner acts responsibly
and refrains from industrial action in essential services is also common, even though written
systematic knowledge of this is missing.
Conclusions
The Swedish right to industrial conflict has few legislative restrictions and the main responsibility of
dealing with harmful industrial conflict instead lies on collective agreements between the social
partners themselves. Direct state intervention is possible, but rarely occurs. Only a very small group
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of public employees lack right of industrial conflict. However, public employees cannot take
sympathy actions to support private employees.
Member ballots as well as proportionality and reparations requirements are missing in legislation
and legal practice, as well as in collective agreements.
The harmfulness of industrial conflicts is regulated through different joint councils based on principal
agreements, and one social partner can sometimes block the other in the council and create a
deadlock. The councils have only on a few occasions convened and reached a decision. Groups of
exemptions, as well as rules about safety work aiming to prevent danger to people or damage to
property are also regulated through these principal agreements. Exemptions and self-regulation of a
single part through exempting groups from conflict aiming to reduce the harmfulness of the conflict
is likely occurring.

Lessons and alternative ways forward
In several countries the development and challenges of the essential services described in the first
chapters have caused discussion about the need of reforms on regulation of harmful industrial
conflicts. Particularly important is the fact that essential services today is maintained by a large
number of interdependent agents in complex systems, where even a small group going out in conflict
can cause problems with production or delivery that spread quickly to the whole system and society
as a whole. Increasing activities, both private and public, have thus become essential to society. In
some cases, reforms have been carried out also to protect essential services (Mironi & Schlatchter
2019). This has however not been the case in Sweden.
The methods of regulation of the countries in this study differ significantly, depending on traditions,
experiences, and the institutional inertia that characterises the specific labour market models of the
countries. One commonality is, however, that the hybrid rules, that is regulation consisting of a
combination of methods where state intervention is used only when other measures to avoid or end
a conflict have failed, are the most used.
In all cases the responsibility rests primarily on the single social partner, namely on unilateral
regulation by single social partner or self-regulation, where the part themselves exempt some
actions or groups of employees in conflict in areas that are deemed vital to society.
Secondarily, in all countries of the study, it is expected that the social partners through collective
agreements, that is through bilateral autonomous regulation by the social partners, to come to
agreement about managing essential areas through exempting some groups from industrial conflicts.
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The aims can be preventing danger to people, damage to property and similar. But it is also common,
as in Denmark, to agree, through collective agreements, on specific proportionality requirements or,
as in Sweden, joint councils to assess the harmfulness of industrial conflict. In public services most
Swedish social partners additionally have agreed on not taking industrial action that is deemed
harmful to society. In the private sector there are no equivalent agreements.
An interesting and important difference between Sweden and the rest of the countries is however
that different types of external regulation, that is regulation through legislation, legal practice or
similar, creates strong incentives for the parties to minimise the harmfulness of industrial conflicts by
themselves or together. This is often the case no matter if the activities in question are run in the
private or public sector.
In the United Kingdom there are specific member ballots and risks of reparations claims. In Germany
the proportionality principle means that the lawfulness of a conflict depends on considerations of the
interests of the public and third parties, and on whether essential services are managed at least on a
minimum level. Also, in Denmark there is a proportionality principle, but it is of greater importance
that the Danish mediation office on their own initiative can postpone or halt conflicts if there is risk
of harm to society. They can also put forward proposed agreements to member ballots. In addition,
in Denmark the direct state interventions present a real threat to the autonomy of the social
partners. Equivalent incentives or threats do not exist in Sweden.
Another difference is that the groups that according to law are exempted from the right to industrial
conflict are significantly smaller in Sweden than in the other countries of comparison. In Germany a
large group of public employees completely lack the right to conflict. These are all the public officers
in the federal state, federated states and municipalities, but also those employed in the national
defence, the police, and many teachers. In the United Kingdom police and military completely lack
conflict right. In Denmark, the same goes for higher public officers employed by the government,
leading academics, higher court judges, as well as the military and the entire police department. In
Sweden equivalent regulation is missing. In the principal agreement concerning those employed by
the state it is however stipulated that a smaller exempted group consisting of employees at the
Swedish Government Offices, attorneys at the supreme court, and high offices in the judicial
authority. Therefore, even for example military and police have a right to conflict.

Sweden a special case
The Swedish protection against industrial conflict in essential services is weaker than in most
countries in this comparison. The exempted groups are smaller, requirements of specific member
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ballots or proportionality as well as risks of claims on damages are missing. Neither the Mediation
Office nor any other public agency has the authority to intervene in the case of conflicts that are
harmful to society.
Instead, the responsibility of avoiding conflicts concerning essential services is almost entirely put on
the parties, though the state can intervene directly in an industrial conflict. The joint councils
therefore have a key role.
Given the societal development, it is notable that the councils on the private side,
Arbetsmarknadsnämnden and the Gemensamma nämnden for workers and public officers
respectively, have a composition that enables the parties block the other from reaching an
agreement. In a world where a large part of the essential services is produced in complex systems,
where private agents also have a critical role, and where even small groups going out in conflict
quickly can paralyse the functioning of the system, this does not seem particularly efficient. The same
goes for the mentioned limitation of the jurisdiction of the councils, where some of the social
partners more inclined to industrial conflict are not included.
A reasonable conclusion therefore is that the Swedish rules of handling industrial conflicts harmful to
society do not meet the demands of today. Just as in relation to other threats to essential services, it
is not sustainable to claim that just because a specific threat has not yet occurred, there would be no
need for preparedness.
There are several alternative ways to deal with this challenge. Desirable would be that the measures
are useful both in preventing harmful industrial conflicts from breaking out and in halting ongoing
conflicts that have become harmful. Some methods such as the British member ballots can also be
viewed as foreign to the Swedish model. Sweden cannot straight out copy the solutions of other
countries, but it must find a solution that works with the tradition of the Swedish model. The
alternatives below are however not exhaustive and there has been no attempt to rank them. In all
cases additional investigation and discussion is needed.

Reform possiblities
The social partners plausibly have a common interest in defending the right to conflict and at the
same time in guarding the protection of essential services. Direct state intervention of an ad hoc type
has occurred and can occur again to the extent that essential services are threatened. This, however,
implies a significant risk for politicisation and may lead to the parties taking less responsibility.
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It would therefore be reasonable that the parties themselves instead proactively, through collective
agreements, reached an agreement about changing the composition of the joint councils also on the
private side, so that the parties cannot block each other and prevent decisions. Such a change would
be in line with the Swedish labour market tradition. Given that they would need to convene, they
could additionally contribute to developing a praxis in this field. Such a change should even be
combined with an exchange of experiences and with a collaboration between MSB and the employee
and employers’ organisations. Another possibility would be a joint council for the whole labour
market, as was suggested in the Wage Negotiation Inquiry, Löneförhandningsutredningen 1991.
One alternative, or complementary course, would be, in principal agreements on the private side as
well, to include a requirement, that industrial action regarding essential services only can be used
with special caution. There would be a need to discuss properly which areas this would entail, even
though the specifications expressed on the public side about “the safety of the realm, maintaining
law and order, care of those that are sick, in custody or in need, as well as payments needed for the
economic safety of single individuals” (translated from Swedish) should work as inspiration. It is
however notable that the areas identified by MSB as having essential functions (see table 1 above)
are significantly more and more extensive than this. In the equivalent way some groups within the
framework of collective agreements could be exempted from the right to conflict even on the private
side.
A development of the kind above would, as in Germany and Denmark, lead to the parties themselves
taking steps towards applying a principle of proportionality, where good practice would mean that
protection of essential services should be considered when taking industrial action. Such a principle
can alternatively be introduced through legislation and the practice can be developed in the Labour
Court, Arbetardomstolen. A development in this direction can be natural considering the fact that the
EU court, whose decisions are immediately effective in Sweden and are superior to Swedish law, is
based on a principle of proportionality (Grönbäck m.fl. 2019; Hettne & Otken Eriksson 2011; Bernitz
& Kjellgren 2010).
If the parties are themselves unable to update their regulation and practice, legislation can be
needed to create a legal framework with forcing rules. The goal with the legislation should in such
cases be to avoid “industrial actions that are harmful to society” (translated from Swedish)
irrespective if it concerns public or private activity. Guidance regarding what should be considered
harmful industrial action can be retrieved from the principal agreement and LOA, such as
“disturbance of essential functions” and the reasoning in preparatory work. Through legislation the
problem with organisations not covered by the joint councils could be handled.
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The Mediation Office, such as in Denmark, can at the same time be given the additional task of
assessing the lawfulness of conflicts as well as measures of intervening if a conflict risks affecting
essential services. The parties would therefore, provided that the opportunity is not abused, have the
right of demanding an assessment of the harmfulness to society of the notified industrial action. The
assessment of the Mediation Office should be done in consultation with MSB.
The advantage of a legally required trial of the harmfulness of a notified industrial action, and
thereby lawfulness, according to this model, is that it would give quick trials and binding decisions
while important social interests are guarded from the consequences of industrial conflicts.
An additional alternative is to give Arbetsdomstolen the equivalent task, which would be natural
considering that it is Arbetsdomstolen that today determines the lawfulness of conflicts. Another
advantage with giving the mandate to Arbetsdomstolen is that the parties in this case would be given
more responsibility and influence.
The strength of the Swedish model builds to a great extent on the ability of the parties to take their
own responsibility in handling the means of industrial conflict and their regulation. That this is the
case does however not mean that the regulatory system and their application are not in need of
renewal when the world is changing. The social partners should have a common interest in defining
how an extensive right to conflict can be maintained while guarding the societally important needs at
the same time.
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Appendix 1. Professions of essential services that in Sweden should be provided with

childcare during the COVID-19 crisis (my translation)
In March 2020, the Swedish Social Contingencies Agency, Myndigheten för samhällsskydd och
beredskap, MSB, published directives about a set of professionals that should be provided with
childcare during the pandemic:
1. Energy supply
a. production, storage, and distribution of solid and liquid fuels
b. production and distribution of electricity
c. production and distribution of district heating and cooling, and
d. production, storage, and distribution of energy gas.
2. Financial services
a. the activities needed to maintain the services of the financial sector to the public, businesses
and public sector, and to maintain compliance with law and financial stability.
3. Trade and industry
a. trade and industry of importance in manufacturing, retail distribution and sales of food,
pharmaceuticals, healthcare supplies and other medical devices, and
b. trade and industry for manufacturing, retail, distribution, and sales of commodities that are
directly necessary for other essential services
4. Healthcare and social care
a. all healthcare, social care, social services, and dentist services needed to maintain lives, health
and reasonably good living conditions,
b. handling of deceased and funerals, and
c. animal healthcare for service animals
5. Information and communication
a. infrastructure for electronic communications,
b. production and distribution of news and information about society, and
c. postal services.
6. Municipal Technical Maintenance
a. production, storage, and distribution networks for drinking water,
b. handling and purification of sewage,
c. collection and handling of waste, and
d. road maintenance.
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7. Food
a. primary production of food and animal feed,
b. processing and refining industries,
c. control of food production, and
d. production kitchens connected to other essential service.
8. Military defence
a. operations carried out by the national defence and other agencies belonging to the Ministry of
Defence or to the Fortifications Agency.
9. Public Administration
a. parliament and government,
b. The Government Offices and the authorities led by the parliament,
c. authorities responsible for surveillance in areas involving crisis management, preparedness and
crisis management and defence,
d. authorities necessary for activities according to 3 §,
e. regional administration,
f. municipal administration,
g. public economic management, and
h. childcare and education in the education.
10. Safety and protection
a. the legal system,
b. the custody of the Migration Agency,
c. state and municipal emergency services,
d. surveillance services,
e. transportation of valuables,
f. toll and border control, and
g. emergency call services, police, and healthcare
11. Social insurance
a. the activities needed to maintain payment of pensions, unemployment insurance, social
insurance and similar benefits or compensations.
12. Transports
a. traffic for people and goods with all types of transport (air, sea, railroad, and road) that are
needed to maintain other essential services.
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Source: Dagens Nyheter 2020-03-26
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